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The Families First Coronavirus Response Act

On March 18, 2020 President Trump signed into law the Families First Coronavirus Response Act (The Act). The Act
comprises a set of laws that provide paid sick leave for certain employees, require insurers and governmental payors to cover
all costs of COVID-19 testing and expand food assistance and unemployment benefits. The most relevant employment-related
provisions of two of the statutes are expanded coverage under the Family and Medical Leave Act (FMLA), emergency paid
sick leave and employer tax credits. Although different in coverage and benefits, the two laws somewhat interact but may be
simpler to assess issues under both separately.

The Emergency Family and Medical Expansion Act (COVID-19 FMLA Leave)

Will be in effect on April 1, 2020 until December 31, 2020.

o Expanded FMLA Qualifying Reasons: now the law covers eligible employees are unable to work (including telework)
because they must care for their child who is 18 years of age or younger because his/her school or place of child-care
closed or the caregiver is unavailable, due to the COVID-19 public health emergency. Expanded benefits are
inapplicable to other types of FMLA leaves.

o Covered Employers: employers with fewer than 500 employees (instead of the general threshold under the FMLA of
50 or more employees).

o Covered Employees: full-time and part-time employees who have been employed for at least 30 days.

o Employers may elect to exclude employees who are health care providers and emergency responders from
those eligible to take COVID-19 FMLA leave.

e Paid and Unpaid Leave:

o The first 2 weeks of leave are unpaid.

= The employee may elect to use any accrued vacation or sick leave during this time.
= COVID-19 Paid Sick Leave may be used to cover the unpaid leave period.

o During the remaining 10 weeks, the employee is entitled to paid leave at a rate no less than 2/3 of the
employee’s regular rate of pay, based upon the number of hours that the employee would otherwise be regularly
scheduled to work, up to $200 per day or $10,000 in total.

e Reinstatement Rights:

o The employer must make reasonable efforts to restore the employee to a position equivalent to that which the
employee held before the leave commenced, with equivalent pay, benefits and related terms and conditions of
employment.

= [fthe employer’s reasonable efforts fail, the employer must continue to make reasonable efforts during
a 1-year period to contact the employee if an equivalent position becomes available.

o Employers with less than 25 employees are not obligated to restore the employee to his/her position if the
employee’s position no longer exists due to economic conditions or changes in the employer’s operations
caused by the public health emergency.

o Secretary of Labor: is authorized to issue regulations exempting certain business and employees from the COVID-19
FMLA Leave’s applicability.

The Emergency Paid Sick Leave Act (COVID-19 Paid Sick Leave)

e Will be in effect on April 1, 2020 until December 31, 2020.

e Covered Employers: private-sector employers with less than 500 employees and public-sectors employers, regardless
of the number of individuals whom they employ.

e Covered Employees: full-time and part-time employees are eligible for COVID-19 Paid Sick Leave (see table below).

o Employers may elect to exclude employees who are health care providers and emergency responders from
those eligible to take COVID-19 Paid Sick Leave.




Amount of Leave:

o Full-time employees receive 80 hours of paid sick leave.

o Part-time employees receive the equivalent to the average amount of hours worked over a two-week period.
Reasonable Notice: after the 1 day of absence under the COVID-19 Sick Leave, employers may require employees
to follow reasonable notice procedures in order to continue receiving the COVID-19 Sick Leave benefits.

Secretary of Labor: is authorized to issue regulations exempting certain business and employees from the COVID-19
Paid Sick Leave’s applicability.

Unused COVID-19 Sick Leave Balance: is not carried over to subsequent years.

Employers Prohibitions:

o Employers are prohibited from requiring employees to use accrued sick leave under employer-provided

benefits packages before using the COVID-19 Sick Leave.

o Employers are also prohibited from retaliating against employees for exercising protected rights.

Posting Requirements: employers are required to post a notice advising employees of their rights. The U.S. DOL must
create this notice by March 25™.

COVID-19 Paid Sick Leave

Rate of Pay/Benefit When is the employee covered?

e The employee is subject to a federal, state, or local
quarantine or isolation order related to COVID-19.

Employees are eligible for payment at their regular rate of e The employee has been advised by a health care
pay, subject to a daily maximum of $511 and $5,110 in the provider to self-quarantine due to COVID-19
aggregate concerns.

e The employee is experiencing symptoms of COVID-
19 and seeks a medical diagnosis.

e The employee is caring for an individual who (1) is
subject to a quarantine or isolation order, or (2) has
been advised by a health care provider to self-
quarantine due to COVID-19 concerns.

e The employee is caring for his/her child whose school

Employees are eligible for payment of two-thirds of their or childcare provider has been closed, or if the
regular rate of pay, subject to a daily maximum of $200 and childcare provider is unavailable due to COVID-19
$2,000 in the aggregate concerns.

e A catchall provision where the employee is
“experiencing any other substantially similar
condition specified by the Secretary of Health and
Human Services in consultation with the Secretary of
the Treasury and the Secretary of Labor.”

Tax Credits for Paid Sick Leave and Paid Family and Medical Leave

The Act contains provisions that facilitate the reimbursement of a private employer’s paid COVID-19 Sick Leave and
paid COVID-19 FMLA leave.

This reimbursement is accomplished by allowing employers to credit the COVID-19 Sick Leave payments and
COVID-19 FMLA payments against the employer’s FICA quarterly tax payments.

This document has been prepared for information purposes only and is not intended, and should not be relied upon, as legal advice. If you have any
questions or wish to obtain more information related thereto, or about its possible effect(s) on policy or operational matters, please contact us at your
convenience.

Katherine Gonzélez-Valentin René J. Avilés-Garcia Maria J. (Nani) Marchand-Séanchez
kgonzalez@ferraiuoli.com raviles@ferraiuoli.com nmarchand@ferraiuoli.com
Patricia M. Marvez-Valiente Gregory Figueroa- Rosario Gisela E. Sanchez-Aleman Nicole G. Rodriguez-Velazquez
pmarvez@ferraiuoli.com gfigueroa@ferraiuoli.com gsanchez@ferraiuoli.com nrodriguez@ferraiuoli.com

221 Ponce de Ledn Ave., Suite 500, San Juan, PR 00917 | T (787) 766-7000 | F (787) 766-7001 | www.ferraiuoli.com

2



mailto:kgonzalez@ferraiuoli.com
mailto:raviles@ferraiuoli.com
mailto:nmarchand@ferraiuoli.com
mailto:pmarvez@ferraiuoli.com
mailto:gfigueroa@ferraiuoli.com
mailto:gsanchez@ferraiuoli.com
mailto:nrodriguez@ferraiuoli.com
http://www.ferraiuoli.com/

